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QUESTION PRESENTED 


In the opinion of the Appellees, the question presented 
by this appeal is: 


Whether, in the administration of an estate calling for 
few or no extraordinary services beyond those expected of 
an executor acting in his ordinary fiduciary capacity and 
requiring few or no expert services or skills of an attorney 
or accountant, an executor who is incidentally both an 
attorney and an accountant can, by reason thereof, justi- 
fiably be allowed the maximum commission provided by 


ilaw for an executor, where such executor has offered no 
competent proof, upon due objection to his account, of 
the reasonableness of the claimed commission and where 
the lower court, in the exercise of the discretion conferred 
upon it by statute, has decreed a substantial reduction in 
the claimed commission. 
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Section 20-1705, District of Columbia Code, 1961 edi- 
tion, Supplement V (1966) 3, 5, 8, 15 


IN THE 


United States Court of Appeals 


For tae Disrricr or Cotumsiu Circurr 


Ase Frigusu, Executor of Estate of Harry Chiss, 


Appellant, 
v. 


Ricuarp Irvinc Cuiss and Jerry Culss, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Decedent Harry Chiss died during May, 1962, having 
appointed by will Appellant Abe Fribush as executor and 
testamentary trustee of residuary estate. Appellant was 
granted letters testamentary herein on the 13th day of 
June, 1962, and charged with the assets of said estate of 
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Harry Chiss subject to administration, consisting of cash 
items in the amount of $80,606.02, personal effects in the 
amount of $1,130.00, and stocks and bonds of the appraised 
value of $26,992.50. The inventory of assets of said estate 
subject to administration per admissions in the Statement 
of the Case in Appellant’s brief filed herein, was 
$107,668.52. 


As Appellant indicates, both Appellees were advised of 
all steps in this administration and were most familiar 
with the effort and time required by the executor in the 
performance of his duties. Appellant’s services in con- 
nection with the collection of assets of or due the estate 
were minimal, consisting of the mere transfer of title 
thereto to himself on the books of various banks, savings 
and loan associations and corporations. There was no sale 
or conversion in kind of any of the assets of this estate 
and, hence, no effort of Appellant in connection therewith. 
Claims against said estate at decedent’s death totaled the 
minimal amount of $1,124.60, payment of which involved 
the mere signing of a few checks. Funeral arrangements 
for the deceased were simple and uncomplicated, Appellant 
being substantially assisted in this matter by Appellee 
Richard Irving Chiss. Management of the estate during the 
period of administration involved, because of its substan- 
tial cash and investment security nature, little more than 
the mere clipping off of coupons from bonds and receipt of 
income and interest checks. Other matters of administra- 
tion, such as preparation of petitions and accounts to the 
probate court, and preparation, and filing of tax returns re- 
specting the estate and decedent, presented no complexities 
and were performed by Appellant with minimal time and 
effort. No litigation or other legal proceedings, beyond 
the ordinary dealings of any personal representative with 
the probate court, were necessary in the administration of 
this estate, and no services beyond the minimum expected 
of an executor in the care of the estate with which he is 
charged were required of or rendered by Appellant. 
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After notice of Appellant’s claim of executor’s commis- 
sion in the amount $10,766.85, or 10 percent of the inventory 
of the estate, the maximum commission allowable to a per- 
sonal representative by law in the District of Columbia, 
Appellee Jerry Chiss duly filed his objections thereto on or 
about March 25, 1964, and Appellee Richard Irving Chiss 
duly filed his objections thereto on or about March 23, 
1964, in the United States District Court for the District of 
Columbia, holding Probate Court, Administration No. 
106,015. A memorandum of the exccutor in support of 
claimed commission coupled with a reply to such objec- 
tions was filed on December 6, 1965. 


Upon oral argument to the objections and reply thereto, 
the District Court, in the exercise of the discretion con- 
ferred upon it by Section 20-1705, District of Columbia 
Code, 1961 edition, Supplement V, found that the claimed 
commission of the Appellant-executor was excessive and 
ordered, the 5th day of January 1966, that said executor’s 


commission be reduced and set at $6,500.00. 


SUMMARY OF ARGUMENT 


I, Appellant has failed to sustain his fiduciary’s burden 
of proof with respect to the reasonableness of the maxi- 
mum executor’s commission claimed, in view of the nature 
of the estate in question and the probable time and effort 
a diligent personal representative would expend in the 
matter of its administration. 


II. In justification of his claimed commission, Appellant 
relies heavily on the contention that he rendered valuable 
legal and accounting services to the estate, but fails to indi- 
cate any particular item or items in his administration 
which would require the services of an attorney or account- 
ant with technical knowledge or skill over and above that 
which a reasonably intelligent non-accountant and non- 
attorney executor would be expected and required to pos- 
sess. An executor who is incidentally both an attorney 
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and an accountant is not to be allowed extra compensation 
by reason of legal and accounting services rendered the 
estate where proper administration of the said estate does 
not require the employment of an attorney or an account- 
ant or the rendition of legal and accounting services beyond 
those required of the executor in his role as fiduciary. Even 
if an executor who is also an accountant and an attorney 
does render some legal and/or accounting services for the 
estate, it would be absurd to assume, as Appellant im- 
pliedly contends, that each and every item and each and 
every hour spent by an executor in administering the estate 
call for legal and accounting services. Any additional com- 
pensation the probate court, in its discretion, sees fit to 
award an executor for necessary legal services rendered 
the estate is not to be measured by the usual or recom- 
mended professional rates charged by attorneys but, rather, 
a fair and reasonable allowance is to be made therefor. 


III. Where, as here, the lower court is granted statutory 


discretion in the matter of fixing executors’ commissions, 
the exercise of such discretion will not be reviewed absent 
a clear showing of abuse, the burden of proof as to which 
is on the party claiming such abuse of discretion. Appel- 
lant has failed to sustain his burden of proving that the 
lower court’s order reducing his claimed executor’s com- 
mission constituted an abuse of said court’s discretion. 


ARGUMENT 
I 


The Appellees respectfully request the Court to con- 
sider the nature of the Estate of Harry Chiss and, in view 
thereof, the probable time and effort a diligent personal 
representative would expend in the matter of its adminis- 
tration. 


The estate in question, at date of decedent’s death, con- 
sisted of cash items, in various banks and savings and loan 
associations in the area, in the approximate amount of 
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$80,616.02, personal effects, including automobile, in the 
approximate amount of $1,130.00 and stocks and bonds of 
the approximate value of $26,992.50. The total value of the 
inventory of this estate subject to administration, per 
Appellant’s account to the probate court as executor, was, 
as Appellant admits in his Statement of the Case per Appel- 
lant’s brief filed herein, $107,668.52, as to which Appellant 
claims an executor’s commission of $10,766.85, the maxi- 
mum percentage allowed pursuant to Section 20-1705 of the 
District of Columbia Code, 1961 edition, Supplement V. 
There were no outstanding claims or debts due the estate 
at date of decedent’s death or thereafter. Consequently, 
time and effort applicable to collection of said estate’s 
assets would naturally be minimal, consisting of little more 
than simple arrangements for transfer of title to the per- 
sonal representative on the books of various banks and 
corporations, easily handled by simple letter requests 
coupled with copies of the Letters Testamentary. Thus, no 
litigation or other legal proceedings or extraordinary serv- 
ices of any kind were or would be necessary in the matter 
of marshalling of assets. 


At the date of decedent’s death, claims against the estate 
amounted to the small sum of $1,124.60. None of these 
claims was contested and no particular effort was required 
in their payment beyond mere publication of notice to 
creditors and disbursement upon receipt of proper invoices. 


Management of the estate during the pendency of ad- 
ministration would, in view of the substantially cash and 
corporate investment nature of its assets, require little 
more than the mere cutting off of coupons from bonds and 
receipt of checks from corporations, duties involving no 
trouble and quickly performed. There were, in this ad- 
ministration, no sales or other conversions of assets into 
cash or assets of another kind and, therefore, no time and 
effort of Appellant in connection therewith. Since Appel- 
lant was named testamentary trustee of the residuary estate 
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in the will of Harry Chiss, his duties as executor with 
respect to distribution of assets to beneficiaries would 
naturally involve, for the most part, the mere hypothetical 
transfer of assets from himself as executor to himself as 
trustee. 


Funeral arrangements for the decedent were uncompli- 
cated, Appellant being substantially assisted in this matter 
by Appellee Richard Irving Chiss, son of the decedent, who 
relieved Appellant of many incidental duties in connection 
therewith by his own personal attendance thereto. 


The said Mr. Chiss also relieved Appellant of many of 
his duties as testamentary trustee under the will of Harry 
Chiss with respect to the management of decedent’s real 
estate, consisting of a single plot of improved land situated 
in the District of Columbia; in particular, Mr. Chiss per- 
sonally secured a tenant for said real estate, leaving Appel- 
lant only the ministerial function of preparing a lease in 
connection with the same. Of even date, the Appellant, as 
testamentary trustee, had failed to collect rents upon said 
real estate for a period of over one year. These deficien- 
cies in Appellant’s management of said real estate as testa- 
mentary trustee are, of course, irrelevant to the matter of 
his administration of the estate of Harry Chiss as executor, 
and are mentioned here only because Appellant included in 
his list of services performed to substantiate his commis- 
sion as executor, services to the said real estate which 
would properly form a part of his duties as such testa- 
mentary trustee, compensable from the trust fund, and not 
a part of his duties as executor or compensable from the 
estate subject to administration. 


In summary, Appellant has, in his Argument and in his 
Memorandum in Support of Commission Claimed, listed 
no services to the estate beyond the minimal efforts ex- 
pected and required of a personal representative in the 
administration of any estate. Surely, for example, such 
routine and required matters as the preparation of peti- 
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tions for probate and accounts, and the preparation and 
filing of Federal and local estate, inheritance tax returns, 
and decedent’s and estate income tax returns, cannot be 
regarded, along with the matters hereinbefore discussed, 
as justifying a claim by a personal representative of the 
maximum commission allowed by law. If the appraised 
inventory of this estate’s assets were extremely small, an 
executor’s commission might conceivably be fixed at 10 
percent thereof in order to allow him to recoup more or 
less fixed expenses, as well as obtain a just compensation, 
but it is a matter of common understanding that there is 
more or less of an inverse ratio between the value of the 
estate administered and the percentage thereof, within the 
legal limits, which a personal representative should justi- 
fiably claim as compensation; thus, for administering an 
estate of the appraised inventory value of $1,000.00 an 
executor might rightfully be allowed a commission of 10 
percent, but for administering an estate of approximately 
$100,000.00, an executor should not be allowed the maxi- 


mum commission, $10,000.00, without at least some showing 
of extraordinary efforts or expenses over and above those 
which are more or less fixed and requisite in the adminis- 
tration of an estate of any value. 


In Gliem v. District of Columbia, 110 App. D.C. 118, 289 
F. 2d 784, an administratrix sought a commission of $298.00 
and a fee of $610.00 for her attorney, for the administration 
of an estate the gross assets of which came to $2,882.00. 
The Court, finding that settlement of the estate presented 
little difficulty, limited the aggregate allowance for both 
administratrix’s commission and her attorney’s fees to 
$288.20. This would mean, in effect, a finding that, due to 
the lack of complexity in the administration of the estate, 
the administratrix was entitled to only about $100.00 as 
commission, or roughly 314 percent of the gross estate. 
Without a showing that settlement of the estate of Harry 
Chiss presented, commensurate with its size, more difficulty, 
is there accordingly any reason for allowing the Appellant 
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a commission of 10 percent here? Similarly, our neighbor- 
ing state of Virginia has held that, for an estate appraised 
at $73,331.00, $2,192.00, or roughly 3% percent, was a just 
and adequate commission to the personal representative 
where there was, as here, an absence of a showing of pecu- 
liar circumstances requiring extra compensation. Virginia 
Trust Company v. Evans, 193 Va. 425, 69 S.E. 2d 409. 


Appellant’s contention that, because the United States 
Treasury Department, Internal Revenue Service, accepted 
for federal estate tax purposes, the commission claimed by 
the executor as a deduction, such amount is reasonable, 
deserves special attention. Section 20-1705 of the District 
of Columbia Code, 1961 edition, Supplement V, confers 
jurisdiction upon the United States District Court for the 
District of Columbia, not upon the Internal Revenue Serv- 
ice, to determine the reasonableness of claimed executors’ 
commissions. Section 2053 of the Internal Revenue Code 
of 1954 declares that taxable estate shall be determined by 
deducting from the value of the gross estate such amounts 
for administration expenses as are allowable by the laws of 
the jurisdiction under which the estate is being adminis- 
tered. The laws of the jurisdiction under which this estate 
is being administered, namely the District of Columbia, 
dictate that executors’ commissions are, within the pre- 
scribed limits, to be fixed in the discretion of the District 
Court. Hence, the determination of the ultimate reason- 
ableness of claimed commissions is recognized by the Inter- 
nal Revenue Code of 1954 to be a matter within the juris- 
diction of the probate court, regardless of the views thereon 
of the taxing authorities. True, where, as here, an executor 
estimates his commission and files the federal estate tax 
return before the reasonableness of said commission has 
been passed upon by the probate court, the Internal Reve- 
nue Service will more or less automatically allow a deduc- 
tion for the claimed commission if within the limits pre- 
scribed by local law. Lewis et al., Execs. (Salomon) v. 
Bowers, 19 F. Supp. 745, 20 AFTR 7. But it is recognized 
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that the allowance of said deduction is based upon a mere 
calculated estimate by the District Director that such com- 
mission will be allowed by the probate court and paid, an 
estimate which, in effect, is a mere prediction by a well- 
informed layman of the probable decision of the appro- 
priate probate court in passing upon the reasonableness of 
the claimed commission, and, as such, not only not binding 
upon the probate court but, indeed, not even persuasive in 
the sense of being authority worthy of citation. Thus, 
Appellant’s intimation that because the Internal Revenue 
Service accepted his claimed commission as deductible on 
the federal estate tax return, such commission is and should 
be found reasonable by the Court, is utterly contrary to 
the general rule that the exeeutor’s commission as allowed 
by the probate court is determinative of the reasonable- 
ness of such commission as a deduction for federal estate 
tax purposes and not, as Appellant contends, vice-versa. 
Thomas C. Powers Est. 11 BTA 1313; John K. Hunt Est., 
12 BTA 396. 


As a general rule, the fiduciary capacity in which a per- 
sonal representative acts dictates that the burden of proof, 
with respect to justification for any claimed expenditure in 
the administration of a decedent’s estate, be placed upon 
him and not upon a beneficiary of the estate objecting 
thereto. Ordinarily, there is no presumption that allow- 
ances or credits claimed by the personal representative, in 
his accounting, are reasonable and just, and, in case of a 
contest thereof, as here, the burden is on the personal repre- 
sentative. Rosenberg v. Baum, 153 F. 2d 10 (C.C.A. 
Kansas) ; Matheson v. National Surety Company, 41 F. 2d 
155 (C.C.A. Alaska); Combs v. Combs, 380 S.W. 2d 227, 
1964 Ky.; Re Munger, 168 Iowa 372, 150 N.W. 447. This 
Court has held that, on objection to an executor’s final ac- 
count, the burden of proving that property omitted from 
said account was included in a gift to him before decedent’s 
death rests upon the executor. Myers v. Tschiffely, 64 
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App. D.C. 17, 73 F. 2d 657. Surely, in view of this holding, 
the burden of justifying such an important item as an 
executor’s commission, the facts and circumstances sup- 
porting which are wholly within the knowledge of the per- 
sonal representative and not the objecting beneficiary, 
should rest upon the exeeutor himself. In view of the 
foregoing consideration of the nature of the estate in ques- 
tion and the probable time and effort a diligent personal 
representative would expend in the matter of its adminis- 
tration, then, Appellees contend and allege that Appellant 
has entirely failed to sustain his burden of proof of the 
reasonableness of his claimed commission. Appellant ad- 
mits in his Memorandum that he has no accurate records 
showing the time put into the administration of this estate, 
and Appellant’s ‘‘estimate’’ of a minimum of 450 hours in 
connection therewith, or a total of over eleven straight 
forty hour weeks, not only fails to be supported by com- 
petent proof but, indeed, stretches the imagination of any 
reasonable person familiar with the administration of de- 
ceedent’s estates. On this point alone, namely, Appellant’s 
failure to meet his burden of proof with respect to the rea- 
sonableness of commission claimed, Appellees respectfully 
request that the Court summarily decide this appeal. 
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In apparent recognition of the fact that his nebulous 
listing of services rendered this estate would naturally fail 
to sustain a claim for the maximum commission allowed an 
executor by law, Appellant, in his Argument and Memo- 
randum in Support of Commission Claimed, relies heavily 
on the contentions that, as an attorney and accountant, he 
rendered valuable legal and accounting services to the 
estate over and above the ordinary duties of a personal 
representative and that, by reason thereof he is entitled to 
compensation at the rate recommended by the District of 
Columbia Bar Association for attorneys. Dispute is taken 
with both such contentions. 
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The general rule, recognized by Appellant in his citation 
of In re Estate of Annie E. Henshaw, Lunacy +6074, 1925, 
53 W.L.R. 662, quoting favorably from Holding v. Allen, 
150 Tenn. 669, 266 S.W. 772, is that an executor cannot be 
allowed compensation as attorney for legal services ren- 
dered to himself in the care of the estate, even if he per- 
forms services which he might properly have hired another 
attorney to perform. This rule is one of public policy, 
grounded upon the principle that a trustee shall not place 
himself in a situation where his own interests conflict with 
his duty as fiduciary. Holding v. Allen, supra. In order 
to mitigate the harshness of this rule in unusual cases, 
some courts, as in Holding v. Allen, supra, have held that, 
in fixing the commission or compensation of an executor, 
within the legal limits, the probate court may take into 
consideration the fact that he performed services to the 
estate as a lawyer, but even here, the theory is that any 
added compensation to the personal representative who 
performs legal services is warranted not as an attorney’s 
fee, but as a bonus to the personal representative, in his 
fiduciary capacity alone, for saving the estate expenses 
which would otherwise have been incurred in the necessary 
employment of an attorney. It would, of course, go with- 
out saying that, under such a theory, where the employ- 
ment of an attorney was not necessary, in whole or in part 
administration of the estate, or, to put the matter in an- 
other way, where few or no services were required in the 
administration of the estate beyond those required or ex- 
pected of a personal representative acting in his capacity 
as such and not in his professional capacity as attorney, 
there would be little or no saving to the estate of expenses 
which would otherwise have been incurred in the necessary 
employment of an attorney and, hence, little or no justifica- 
tion for additional compensation by reason of legal servy- 
ices rendered the estate by the attorney-executor. Where 
the only justification for additional compensation to an 
executor is to be found in his having rendered legal serv- 
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ices to the estate, no additional compensation is warranted 
if his services to the estate were simply not those of an 
attorney but those of an executor per se. It has been held 
in Maryland, for example, that where an executrix-attor- 
ney named in a will waived her commission as personal 
representative and, in lieu thereof, charged the estate 
$500.00 for attorney’s fees rendered by her, such claim was 
not allowable, and the executrix took nothing, simply be- 
cause her services rendered the estate were purely those of 
of an executrix, and not those of an attorney. Colley v. 
Britton, 210 Md. 237, 123 A. 2d 296. Moreover, even if the 
rule in Holding v. Allen, supra, is followed, and it is found 
that an executor did render some necessary legal services 
to the estate, entitling him, within the court’s discretion, to 
extra compensation within the legal limits, any such addi- 
tional compensation is not necessarily to be fixed at the 
rate of the usual professional charges, but rather a fair and 
reasonable allowance is to be made for such services. 
Clark v. Knox, 70 Ala. 607, 40 Am, Rep. 93. 


Understandably, the same principles would seem to apply 
to a case where a personal representative who is also an ac- 
countant or skilled in accounting practices, renders account- 
ing services to the estate he is charged with administering, 
or at least claims to have done so. Where proper adminis- 
tration does not require a knowledge of accounting beyond 
that which a personal representative of reasonable intelli- 
gence would be expected to possess, there would seem to be 
no justification for said personal representative’s employ- 
ment of an accountant for the estate and claiming such 
expense in his accounting, and, therefore, no justification 
for said representative’s claim for extra compensation by 
reason of accounting services rendered the estate by him- 
self. For example, it has been held that a personal repre- 
sentative is not entitled to an allowance for services of an 
expert accountant in preparing a record of receipts and 
disbursements respecting the estate administered, precisely 
because it is part of his own duties as administrator to 
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prepare and keep such records. Maynard v. Maynard, 251 
Ky. 246, 64 S.W. 2d 567, The same rule would seem to 
apply to the preparation of tax returns with respect to the 
estate and decedent; such functions are presumably part 
of the duties of the personal representative as such, and, 
especially due to the availability of free advice and instruc- 
tion thereon from the taxing authorities, would not seem to 
require the services of an expert accountant. It would 
again go without saying that, if a personal representative 
is not justified in employing an expert accountant in the 
above matters, he would not be justified in claiming extra 
compensation for accounting services by reasons of having 
performed these duties himself. Moreover, the danger of 
abuse of fiduciary duty exists just as much in the ease of 
a personal representative who employs himself as account- 
ant for the estate, as in the case of a personal representa- 
tive’s employment of himself as attorney. 


Applying the above law to the case at hand, there is no 
indication in Appellant’s Argument or other documents in 
support of commission claimed that, in the administration 
of this estate, he rendered any services beyond those re- 
quired of an executor acting in his capacity as personal 
representative alone. Appellant makes the broad conten- 
tion that, ‘‘by reason of his profession as both lawyer and 
accountant, it was not necessary for him to engage the 
services of a lawyer and an accountant which would other- 
wise have been necessary because of the requirements of 
the estate,’’ but entirely fails to specify precisely what, if 
any, requirements of the estate would necessitate the em- 
ployment of an attorney or an accountant. As indicated 
hereinbefore, the estate involved no litigation or other legal 
proceedings, beyond the mere preparation of petitions and 
accounts to the probate court, if indeed these be considered 
legal proceedings requiring the services of an attorney at 
all. Hence, on the authority of Holding v. Allen, supra, 
and Colley v. Britton, supra, there would appear to be little 
or no justification for Appellant’s claim for added compen- 


14 


sation by reason of legal services rendered the estate, with- 
out at least some showing that legal services were neces- 
sary in the administration of the estate and that, by per- 
forming these services himself, Appellant saved the estate 
expenses which would have been incurred in the employ- 
ment of an outside attorney. Similarly, Appellant has 
given the Court no indication of any matter in the adminis- 
tration of this estate which would require the employment 
of an expert accountant with technical knowledge beyond 
that which would be expected of a reasonably intelligent 
non-accountant executor and would, therefore, not seem 
to be entitled to additional compensation by reason of ac- 
counting services rendered the estate, under the authority 
of Maynard v. Maynard, supra. The only specific item 
Appellant mentions which would seem in the least to re- 
quire any knowledge of accounting principles is the matter 
of preparation of tax returns, a matter hereinbefore dis- 
cussed. 


Even if the Court were to find that some, as yet unspeci- 
fied, items in the administration of this estate would prop- 
erly call for the employment of an attorney or an account- 
ant by the executor, it would be absurd to assume that 
each and every item and each and every hour of such ad- 
ministration required the services of a lawyer or account- 
ant. Yet, in his Argument and Memorandum in Support 
of Commission Claimed, Appellant claims the expenditure 
of 450 hours of work on this estate and proceeds to mathe- 
matically justify his claim for the maximum commission 
allowed by law on the basis of the hourly rate recommended 
by the District of Columbia Bar Association for lawyers 
multiplied by the said 450 hours. In effect, then, Appel- 
lant is contending that merely because he is an attorney and 
accountant, he may charge an attorney’s rate for every 
hour purportedly spent in the administration of this estate, 
regardless of whether legal or accounting services or skilled 
were required therein, and regardless of the fact that a non- 
attorney or non-accountant executor would clearly not be 
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entitled to such an hourly rate. Moreover, as previously 
indicated, even where an executor-attorney does actually 
render some necessary legal services to the estate, certainly 
not, as claimed here, the total time such executor expended 
in administering the same, any extra compensation, within 
the legal limits, the Court may allow him therefor would 
not necessarily be measured, as Appellant has done, at the 
fixed or recommended rate for attorneys applicable in the 
jurisdiction in question, but would be measured by the 
criterion of reasonableness. Clark v. Knox, supra. In 
view of the above, there appears to be no way in which 
Appellant can justify a claimed commission of $10,786.85. 


III 


The United States District Court for the District of 
Columbia, holding Probate Court, fully considered the argu- 
ments pro and con in this matter during the proceedings 
below herein, and, after full presentation of the evidence 
and determinations of fact, deereed that Appellant’s com- 


mission as executor be reduced to the amount of $6,500.00. 
As previously indicated, Section 20-1705 of the District of 
Columbia Code, 1961 edition, Supplement V, provides in 
applicable part that the matter of commissions for per- 
sonal representatives is, within the statutory limits, in the 
diseretion of the court. Where, as here, the lower court is 
vested with discretion in a matter, it is clearly the ordinary 
practice of appellate courts to refuse to review the exer- 
cise of such discretion except for abuse. See Farrington 
v. Tokushige, 273 U.S. 284. In McIntyre v. McIntyre, 14 
App. D.C. 337, at page 352, this Court similarly stated: 
‘“‘Under ordinary circumstances, the allowance of commis- 
sions to an administrator, within the statutory limits, is a 
matter of discretion with the Orphan’s Court, the exercise 
of which will not be reviewed.’’ Moreover, a determination 
which lies in the discretion of the lower court will, under the 
majority view, be presumed, on appeal, to have been made 
in the proper exercise of that discretion, the burden being 
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upon an appellant claiming abuse of discretion to clearly 
prove same. See Bolton v. State, 223 Ind. 308, 60 N.E. 2d 
742, It is Appellees’ contention that the record herein fails 
to indicate and Appellant has failed to allege or prove 
matters making this case so extraordinary in circumstances 
as to warrant a finding that the District Court’s order re- 
ducing his commission as executor to $6,500.00 was clearly 
arbitrary and an abuse of discretion. 


CONCLUSION 


The Appellees respectfully submit that on the facts and 
within the intent of the law, the order of the United States 
District Court for the District of Columbia, setting the 
executor’s fee at $6,500.00, was clearly justified and a 
proper exercise of the discretion vested by law in said 
Court, and that, for the reasons hereinbefore advanced, the 
order of said lower court should be affirmed. 


Respectfully submitted, 


Roserr L. Minuarp 
Attorney for Appellees, Richard 
Irving Chiss and Jerry Chiss 
6307 Georgia Avenue, N. W. 
Washington, D. C. 20011 
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(i) 


QUESTION PRESENTED 


The question presented by this appeal is: 


Whether an executor who performs services of legal and account- 
ing nature in addition to duties of executor and who on an hourly basis 


would have a recognizable claim in an amount in excess of ten per cen- 
tum on the amount of the inventory and in which estate there are com- 

plexities not requiring litigation but requiring substantial time and ex- 
pertise is entitled to a claimed commission based upon ten per centum 
on the amount of the inventory. 


JURISDICTIONAL STATEMENT. 
STATEMENT OF THE CASE .... 
STATEMENT OF POINTS . 


TABLE OF CASES 


In re Estate of Annie E. Henshaw, Lunacy #6074, 
1925, 53 W.L.R. 662 


Holding v. Allen, 1924, 150 Tenn. 669, 266 S.W. 772, 
36 A.L.R. 743 


STATUTES CITED 


Title 28, Section 1291, United States Code 


District of Columbia Code, 1961 Edition: 


Title 11, Section 501 
Section 20-605 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,124 


ABE FRIBUSH, 
Executor of Estate of Harry Chiss, 


Appellant, 


RICHARD IRVING CHISS 
and 
JERRY CHISS, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


1. The United States District Court for the District of Columbia 
had original jurisdiction of this action under the provisions of Title 11, 
Section 501, District of Columbia Code, 1961 Edition. 


2. This is an appeal from the Order of that Court, entered January 
5, 1966, and jurisdiction herein is basedon Title 28, Section 1291, United 
States Code. 


STATEMENT OF THE CASE 


Abe Fribush was nominated as the executor in the estate of Harry 
Chiss and was duly appointed and qualified on the 13th day of June, 1962. 
Abe Fribush, hereinafter referred to for convenience as the executor, is 
a member of the Bar of the District of Columbia and has been such for 
almost thirty years and has been actively engaged in the practice of law 
in the District of Columbia since that time. In addition, he is and has 
been a public accountant since 1938 and has been actively engaged as a 
practicing public accountant since 1946. 


The executor, upon being appointed and qualifying as executor inthe 
Estate of Harry Chiss, immediately undertook the duties required of him 
as such executor and by reason of his professional qualifications as both 
lawyer and accountant executed and accomplished all phases of adminis- 
tration of the said estate without engaging the services of a lawyer or an 
accountant, both of which would in the absence of qualification of the ex- 


ecutor have been necessitated by the requirements of the estate, at great 
expense to the estate. 


The executor was charged with the tangible personal property and 
with proceeds of numerous building associations and bank accounts, the 
probate account showing an inventory of assets in the amount of $107,- 
668.52, all of which required time and attention for the safeguarding of 
such assets, and in addition thereto the executor took charge of real 
property owned by decedent, the value of which was not included in the 
inventory of assets but for which the executor was required to attend to 
repairs, maintenance, and the acquisition of a tenant with the incidental 
requirements of preparation of and execution of leases, collection of 
rent, and other incidental matters. 


The executor duly prepared and filed the petition for probate of the 
Will and well as other appropriate documents and an account, all of which 
required conferences and correspondence with the interested parties, 


and ascertaining validity of and satisfying obligations of the decedent 
and of the estate. | 


The executor personally and without subjecting the estate to addi- 
tional expenses prepared and filed numerous inheritance and income tax 
returns, including the preliminary and Federal estate tax returns, Dis- 
trict of Columbia inheritance tax returns, local and Federal income tax 
returns. For the year 1962 additional time was required for the filing 
of two special Federal and District of Columbia income tax returns, one 
on behalf of the estate and one on behalf of the decedent. 


The executor also held various conferences with representatives of 
the Veterans Administration in connection with insurance policies. 


Although the executor did not keep strict record of the amount of 
time required of him in the administration of the Estate of Harry Chiss, 
he was able to reconstruct the records and to substantiate a minimum of 
450 hours. . 


Both Richard Irving Chiss and Jerry Chiss were advised of all steps 
of the administration of the estate and were most familiar with the effort’ 
and time required of the executor inthe performance of his duties. Jerry 
Chiss readily consented to the fee fixed by the executor, which consent 
was dated February 10, 1964. Richard Irving Chiss did not formally ac- 
knowledge his consent to the proposed fee of the executor. 


Objections to the fee claimed by the executor were filed on behalf of 
Jerry Chiss on or about March 25, 1964, and on behalf of Richard Irving 
Chiss on or about March 23, 1964. A memorandum of the executor in 
support of his claim for compensation and his reply to such objections 
was filed on behalf of the executor on December 6, 1965, with a state- 
ment of services. 


Upon oral argument to the objections and reply thereto, the Court 
authorized an executor's fee from the Estate of Harry Chiss in the amount 
of $6,500.00, which order was entered on the 5th day of January, 1966. 


STATEMENT OF THE CASE 


Abe Fribush was nominated as the executor in the estate of Harry 
Chiss and was duly appointed and qualified on the 13th day of June, 1962. 
Abe Fribush, hereinafter referred to for convenience as the executor, is 
a member of the Bar of the District of Columbia and has been such for 
almost thirty years and has been actively engaged in the practice of law 
in the District of Columbia since that time. In addition, he is and has 
been a public accountant since 1938 and has been actively engaged as a 


practicing public accountant since 1946. 


The executor, upon being appointed and qualifying as executor inthe 
Estate of Harry 'Chiss, immediately undertook the duties required of him 
as such executor and by reason of his professional qualifications as both 
lawyer and accountant executed and accomplished all phases of adminis- 
tration of the said estate without engaging the services of a lawyer or an 
accountant, both of which would in the absence of qualification of the ex- 
ecutor have been necessitated by the requirements of the estate, at great 
expense to the estate. 


The executor was charged with the tangible personal property and 
with proceeds of numerous building associations and bank accounts, the 
probate account showing an inventory of assets in the amount of $107,- 
668.52, all of which required time and attention for the safeguarding of 
such assets, and in addition thereto the executor took charge of real 
property owned by decedent, the value of which was not included in the 
inventory of assets but for which the executor was required to attend to 
repairs, maintenance, and the acquisition of a tenant with the incidental 
requirements of preparation of and execution of leases, collection of 
rent, and other incidental matters. 


The executor duly prepared and filed the petition for probate of the 
Will and well as other appropriate documents and an account, all of which 
required conferences and correspondence with the interested parties, 
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and ascertaining validity of and satisfying obligations of the decedent 
and of the estate. 


The executor personally and without subjecting the estate to addi- 
tional expenses prepared and filed numerous inheritance and income tax 
returns, including the preliminary and Federal estate tax returns, Dis- 
trict of Columbia inheritance tax returns, local and Federal income tax 
returns. For the year 1962 additional time was required for the filing 
of two special Federal and District of Columbia income tax returns, one 
on behalf of the estate and one on behalf of the decedent. 


The executor also held various conferences with representatives of 
the Veterans Administration in connection with insurance policies. 


Although the executor did not keep strict record of the amount of 
time required of him in the administration of the Estate of Harry Chiss, 
he was able to reconstruct the records and to substantiate a minimum of 


450 hours. 


Both Richard Irving Chiss and Jerry Chiss were advised of all steps 
of the administration of the estate and were most familiar with the effort’ 
and time required of the executor inthe performance of his duties. Jerry 
Chiss readily consented to the fee fixed by the executor, which consent 
was dated February 10, 1964. Richard Irving Chiss did not formally ac- 
knowledge his consent to the proposed fee of the executor. 


Objections to the fee claimed by the executor were filed on behalf of 
Jerry Chiss on or about March 25, 1964, and on behalf of Richard Irving 
Chiss on or about March 23, 1964. A memorandum of the executor in 
support of his claim for compensation and his reply to such objections 
was filed on behalf of the executor on December 6, 1965, with a state- 
ment of services. 


Upon oral argument to the objections and reply thereto, the Court 
authorized an executor's fee from the Estate of Harry Chiss in the amount 


of $6,500.00, which order was entered on the 5th day of January, 1966. 


STATEMENT OF POINTS 


The Order of the Court setting executor's fee at $6,500 is arbitrary, 
capricious, unreasonable and is not founded upon substantial evidence, 
the amount of the fee so ordered being grossly inadequate and the amount 
of the claimed commission in the amount of $10,786.85 being substan- 
tially supported. 


ARGUMENT 


Appellant has performed services as executor of the Estate of Harry 
Chiss fully and without incurring collateral expenses for the services of 
an attorney or for the services of an auditor. Section 20-605 of the Dis- 
trict of Columbia Code, 1961 Edition, provides in applicable part as to 
the executor that 

"[H]is commissions, which shall be at the discretion of 
the court, not under one per centum nor exceeding ten 


per centum on the amount of the inventory or invento- 
TieS;...32"' 


and further provides for "allowance for costs, attorneys’ fees and extra- 
ordinary expenses which the court may think proper to allow." 


In support of his claim for commission in the amount of 10% of the 
inventory shown on the First Account, which account does not include 
the value of real property, the appellant furnished to the Court a mem- 
orandum indicating the various phases of legal and accounting activities 
in addition to the usual and ordinary duties of an executor, along with a 
statement of the number of hours spent in rendering such services. The 
complexities of the estate have not involved litigation which appellant 
believes is not an overriding criterion for determination of the value of 
services rendered inasmuch as the proper handling of an estate tax re- 
turn, for example, may require more time than simple litigation. This 
case presents facts much stronger than one in which the executor acts 


as both executor and counsel in that appellant also included in his work 
the work of an accountant which was of substantial nature in view of the 
various tax returns required. 


The appellant has pointed out that the United States Treasury De- 
partment, Internal Revenue Service, recognized the reasonableness of 
the amount claimed by the executor and accepted for Federal estate tax 
purposes the amount deducted for such expense on the United States Es- 
tate Tax Return, Form 706, filed by the executor in connection with this 
estate. 


To further establish the reasonableness of his claim for a fee in the 
amount of $10,786.85, appellant determined from his record that he had 
expended a minimum of 450 hours in the administration of his duties in 
connection with this estate. The Bar Association of the District of Co- 
lumbia and other bar associations, such as that of the City of New York, 
after thoroughly reviewing the status of legal fees and a uniform rate 
which is desired to be in general use for services rendered, have rec- 
ommended a minimum fee of twenty-five dollars ($25.00) per hour for 
lawyers with maximum ranging to as much as one hundred dollars 
($100.00) per hour depending on the stature of the lawyer in his profes- 
sion and the years of service. The appellant has been a member of the 
Bar for the greater part of his adult life, a period of almost thirty years, . 
and would be entitled to legal fees of not less than $25.00 per hour, which 
rate should also apply to audit matters inasmuch as the executor's hav- 
ing performed the services himself obviated both the cost of the auditor 
as well as the time which would otherwise have been necessary for con- 
ferences with an auditor and review of the work of the auditor. It was 
said In re Estate of Annie E. Henshaw, Lunacy #6074, 1925, 53 W.L.R. 
662, quoting favorably from Holding v. Allen, 1924, 150 Tenn. 669, 266 
S.W. 772, 36 A.L.R. 743: | 


"An executor cannot be allowed compensation as attor- 
ney for legal services rendered to himself as such in | 


the care of the estate, although his compensation as 
executor may be larger because of such services than 


he would otherwise receive." 


Fair compensation therefore could readily exceed $11,250.00. 


CONCLUSION 


Appellant respectfully submits that on the facts and within the intent 
of the law, the order of the United States District Court for the District 
of Columbia setting the executor's fee at $6,500.00 was clearly arbitrary 
capricious, unreasonable and not founded upon substantial evidence. 


For the reasons hereinbefore advanced, the order of the lower court 
should be amended to allow appellant the full amount of the claimed ex- 
ecutor’s commission in the amount of $10,786.85. 


Respectfully submitted, 


MILTON M. BURKE 

1010 Vermont Avenue, N. W. 

Washington, D.C. 20005 
Attorney for Appellant 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding Probate Court 
IN RE: 


ESTATE OF HARRY CHISS, Administration No. 106,015 
Deceased 


OBJECTIONS TO CLAIMED FEE OF EXECUTOR 


Comes now JERRY CHISS, and withdrawing his consent under Rule 
48, as amended and supplemented, filed herein heretofore, and for ob- 
jection to the fee requested by the executor in the First and Final Ac- 
count filed by him herein on the 3rd day of October, 1963, and states: 

1. Said executor claims a fee of $10,786.85 for his services as both 
attorney and executor in this case. 

2. That the case was simple and uncomplicated and eaauured no ex- 
traordinary services or proceedings. 

3. That the sum claimed is grossly excessive. 

4. That at the time of the signing of the Consent under Rule 48, 
said Jerry Chiss had no knowledge of the lack of complexity of the 
services rendered. 

Dated the 30th day of Aug., 1965. 


/s/ Megible /s/ My Mark (X) (SEAL) 
Witness Jerry Chiss 


I HEREBY CERTIFY that a copy of the foregoing was mailed, post- 
age prepaid, the 28th day of Sept., 1965, to Abe Firbush, Esquire, 1029 
Vermont Avenue, Washington 5, D.C. 


Robert L. Millard, Esquire 
Attorney for Jerry Chiss 
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OBJECTIONS TO CLAIMED FEE OF EXECUTOR 


Comes now RICHARD IRVING CHISS and for objection to the fee re- 
quested by the executor in the First and Final Account filed by him here- 
in on the 3rd day of October, 1963, and states: 

1. Said executor claims a fee of $10,786.85 for his services as both 
attorney and executor in this case. 

2. That the case was simple and uncomplicated and réquired no ex- 
traordinary services or proceedings. 

3. That the sum claimed is grossly excessive. 

Dated the 8th day of Sept., 1965. 


/s/ Martin L. Epstein /s/ Richard Chiss (SEAL) 
Witness Richard Irving Chiss 


I HEREBY CERTIFY that a copy of the foregoing was mailed, post- 
age prepaid, the 28th day of Sept., 1965, to Abe Fribush, Esquire, 1029 
Vermont Avenue, Washington 5, D.C. 


Robert L. Millard 
Attorney for Richard Irving Chiss 


MEMORANDUM OF EXECUTOR IN SUPPORT OF HIS CLAIM 
FOR COMPENSATION AND REPLY TO OBJECTIONS 


Comes now Ave Fribush, duly nominated, appointed and qualified 
executor in the above-numbered estate, in support of his claim for com- 
pensation and in reply to the objections filed to such claim for compen- 
sation, states as follows: 

1. That he'was nominated as the executor in the estate of the de- 
cedent and was duly appointed and qualified on the 13th day of June, 
1962. That he is a member of the Bar of the District of Columbia and 


has been such for almost thirty years and has been actively engaged in 
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the practice of law in the District of Columbia since that time. That in 
addition to being a member of the Bar of the District of Columbia he is 
and has been a public accountant since 1938 and has been actively en- 
gaged as a practicing public accountant since 1946. 

2. That upon being appointed and qualifying as executor in the above 
entitled estate he immediately undertook the duties required of him as 
such executor and by reason of his profession as both lawyer and ac- 
countant it was not necessary for him to engage the services of a law- 
yer and an accountant which would otherwise have been necessary be- 
cause of the requirements of the estate. 

3. That he personally took charge of funeral arrangements, ‘inter- 
ment, including communicating with relatives in Chicago and elsewhere. 
He took charge of the real estate which was held by this estate and im- 
mediately attended to necessary repairs which was required by such 
property and to the acquisition of a tenant for the same with the inciden- 
tal requirements for the execution of leases and other incidental atten- 
tions. He prepared the petition for probate of the Will and all other ap- 
propriate documents corresponding with the interested parties. He pre- 
pared and filed the preliminary and all final Federal estate tax returns 
as well as District of Columbia inheritance tax returns and local and 
Federal income tax returns. All of these were most complicated and 
required considerable time, effort and skill for the very complicated 
preparation. For the year 1962 additional time was required to file two 
special Federal and D.C. income tax returns, one in behalf of the estate 
and one in behalf of the decedent. He prepared all records for the Pro- 
bate Court, accounting for all paid bills and other accountable items. 
He obtained and prepared all records of eight building associations and 
bank passbooks for a period of three years. He held various meetings 
with representatives of the Veterans Administration in connection with 
the insurance policies. He had numerous meetings with Richard Irving 
Chiss, one of the sons of the decedent and a legatee herein, reviewing 
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various items involved in this estate, all of which took considerable 
time. Both Richard Irving Chiss and his brother, Jerry Chiss, were 
most familiar with the effort and time put into this estate with the ex- 
ecutor giving copies of most of the formal documents and having been 
shown all others to the end that Jerry Chiss readily consented to the fee 
fixed by the executor which consent was dated February 10, 1964. That 
the executor believes and therefor alleges that the said Jerry Chiss was 
influenced by others to withdraw such consent and that he does not truly 
believe that the amount the executor claims is not most reasonable. 

4. That Section 20-605 of the Code of Laws for the District of Co- 
lumbia provides for an allowance of a sum not less than 1% and not more 
than 10% of the inventory of the decedent and the amount claimed by the 
executor amounts to approximately 8-1/2%. The Court recognized that 
an executor who acts as both executor and counsel and who is a member 


of the Bar of the District of Columbia, is entitled toa greater rate of 


compensation than a non-lawyer executor particularly one who has en- 
gaged counsel who must be paid out of the estate. That the United States 
Treasury Department, Internal Revenue Service recognized the reason- 
ableness of the amount claimed by the executor by its approval of such 
amount suggested as an expense of the estate in the United States Estate 
Tax Return, form 706, filed by the executor in connection with this es- 
tate. That this case presents facts much stronger than one in which the 
executor acts as both executor and counSel in that this executor also in- 
cluded in his work the work of an accountant without charging additional 
fees for accountancy and such fees would have been substantial in view 
of the various tax returns required. 

5. That while the executor did not keep accurate time records 
showing the exact amount of time he put into the administration of his 
duties in connection with this estate, he estimates that he had expended 
a minimum of Four Hundred and fifty (450) hours (as per his statement 
of services attached hereto and made part hereof). The Bar Association 
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of the District of Columbia and other Bar Associations, su such as that of 
the City of New York, after thoroughly reviewing the status of legal fees 
and a uniform rate which is desired to be in general use for services 
rendered, have recommended a minimum fee of Twenty-five ($25. 00) 
Dollars per hour for lawyers with maximums ranging to as much as One 
Hundred ($100.00) Dollars per hour depending on the stature of the law- 
yer in his profession and the years of service. This executor has been 
a member of the Bar for the greater part of his adult life, a period of 
almost thirty (30) years, and would be entitled to legal fees of not less 
than Eleven Thousand and Two Hundred and Fifty ($11,250.00) Dollars, 
at the rate of twenty-five ($25.00) Dollars per hour, the minimum rec- 
ommended rate. Based upon his years of service he would be entitled 
to compensation of much more than twenty-five ($25.00) dollars per 
hour. Fair compensation to such executor could readily exceed $11,- 
250.00. A claim therefor by this executor of Ten Thousand, Seven Hun- 
dred and eighty-six ($10,786.85) Dollars and eighty-five cents, which is 
less than the minimum recommended rate for young lawyers and which 


includes his services both as a lawyer and as an accountant, is certain- 
ly a2 most reasonable and more than fair claim. 

6. The claims of the two sons of the decedent, Richard Irvihg Chiss 
and Jerry Chiss, that the executor's claimed fee is excessive, based 
upon a statement that this case was simple and uncomplicated, is cer- 


tainly not founded upon fact or reason and the executor invites the Court 
to examine the two very bulky and extensive files compiled by the exec- 
utor which is only partially indicative of the extensive amount of time 
and effort given to this estate by the executor. Observation by the ob- 
jectors that this estate required no extraordinary services is in itself 
inconsistent with the practice and authorities on this subject in that had 
this estate required extraordinary litigation the authorities and the D.C. 
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Code (Sec. 20-605) provide for the payment of extraordinary fees over 
and above the maximum permitted by the D.C. Code. 
Respectfully submitted 


/s/ Milton M. Burke 
Attorney for Executor, Abe Fribush 


[Certificate of Service 
December 6, 1965] 


STATEMENT OF SERVICES 


Comes now Abe Fribush, duly appointed and qualified executor in 
the above-entitled estate and respectfully states to the Court that athor- 
ough review of his file and records in the above-entitled estate and rea- 
sonable computation of the time extended in connection with the admin- 
istration of the same and the performance of his duties as executor, that 
he believes and therefor verily alleges that he extended a minimum of 
450 hours on account of the said estate. That the nature of his work in 
connection with his duties as executor in which he gave both legal and 
accounting Services, are more fully described in the memorandum filed 
herewith by his attorney, Milton M. Burke, in connection with his claim 
for compensation. 

Respectfully submitted, 


Abe Fribush 
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ORDER SETTING EXECUTOR'S FEE AT $6,500.00 


Upon consideration of the Objection to the Claimed Fee of the Exec- 
utor of the Estate of Harry Chiss, by the beneficiaries, Richard ‘Chiss 
and Jerry Chiss, by their attorney, Robert L. Millard, and the answer 
filed and argued by Milton M. Burke for the Executor, Abe Fribush, it 
is by the Court this 5th day of January, 1966, 

ORDERED, that the said Executor, be and is hereby authorized an 
Executor's fee from the Estate of Harry Chiss in the amount of $6,500.- 
00 for services rendered, and that any sums claimed or paid in excess 
of this amount shall be and are hereby disallowed, and to the extent paid 
in excess of the authorized fee of $6,500.00, shall be refunded to the Es- 
tate of Harry Chiss. 


Judge of the Probate Court | 
For the District of Columbia 


[Certificate of Service] 


NOTICE OF APPEAL 


Notice is hereby given this 4th day of February, 1966, that Abe 
Fribush, Executor of Estate of Harry Chiss, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
order of this Court entered on the 5th day of January, 1966 in favor 
of estate against said executor. 


Milton M. Burke 
Attorney for Abe Fribush, | 
Executor of Estate of Harry Chiss 


[Service] 


